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Law  -  Fall  2002 


J.  Nedelsky 


Office  Hours:  Thursday  2-4 
Flavelle  323 
416-978-4214 
i  .nedelsky  @utoronto 

(The  best  way  to  reach  me  is  by  e-mail.  If  urgent,  leave  a  message  with  my  secretary, 
Lynne  Ross  at  416  978  5587  or  lynne.ross@utoronto.ca) 


An  important  strand  of  contemporary  feminist  theory  is  relational  theory.  Theorists  such 
as  Martha  Minow,  Seyla  Benhabib,  Iris  Marion  Young,  Susan  Sherwin  and  many  others 
focus  on  the  importance  of  the  way  networks  of  relationships  shape  the  human  self  and  its 
development.  My  own  work  is  part  of  this  approach.  I  have  been  interested  in  the  ways 
we  need  to  redefine  key  concepts  such  as  autonomy  once  we  recognise  the  essentially 
relational  nature  of  the  self.  And  once  we  redefine  core  concepts  such  as  autonomy  in 
relational  terms,  we  find  that  we  need  to  redefine  the  concepts  of  rights  that  presume  and 
build  upon  notions  of  autonomy.  This  course  will  look  at  these  implications  of  a 
relational  conception  of  the  self.  But  it  will  do  so  in  an  expanded  context.  As  I  have 
been  pulling  my  work  together  into  a  book,  I  have  become  increasingly  conscious  of  the 
ways  in  which  the  feminist  relational  theories  are  part  of  much  broader  theoretical 
movement  focusing  on  the  importance  of  relationship  in  understanding  everything  from 
science  to  theology.  In  the  first  week,  we  will  read  an  essay  of  mine  that  offers  some 
sense  of  these  approaches,  and  in  the  second  week  we  will  read  an  example  from 
contemporary  science.  My  focus  in  situating  feminist  relational  theory  within  this 
broader  context  is  on  the  concept  of  “field”.  Just  as  electro-magnetic  fields  shape  the 
behaviour  of  particles  within  it,  human  beings  live  within  fields  that  shape  or  constitute 
the  development  of  their  capacities  for  freedom,  autonomy,  dignity.  Many  levels  of 
relationship  from  intimate  family  and  friends,  to  workplace,  to  political  structures 
construct  this  field.  The  focus  of  the  course  will  be  on  the  role  law  plays  in  constructing 
this  field.  We  will  look  at  both  theoretical  work  that  directly  or  indirectly  addresses  the 


issue  of  field  and  at  a  variety  of  examples  of  how  law  in  particular  shapes  the  fields 
within  in  which  people  interact  and  develop.  (The  legal  materials  will  be  accessible  to 
arts  students,  but  you  may  need  to  put  aside  some  extra  time  for  reading  the  cases.)  My 
view  is  that  the  notion  of  law  as  an  element  in  the  construction  of  fields  is  a  particularly 
useful  way  of  understanding  law  in  relational  terms.  More  broadly,  it  is  a  useful 
metaphor  for  seeing  law  as  part  of  a  complex  pattern  of  interaction  that  both  shapes  and  is 
shaped  by  human  action  and  potential. 


EVALUATION  FOR  LAW  STUDENTS:  Participation,  one  page  written  “comments”  on 
the  readings  every  third  week  and  “responses”  to  “comments”  every  third  week,  (25%)  and 

A  25  page  paper  (75%)  due  the  last  date  for  written  work. 

EVALUATION  FOR  GRADUATE  STUDENTS:  Participation,  one  page  written 
“comments”  on  the  readings  every  third  week  and  “responses”  to  “comments”  every  third 
week,  (25%)  and 

15  page  paper  on  the  readings  due  December  13,  (25%)  and 

25-30  page  research  paper  due  last  date  for  written  work  in  Spring,  (50%) 

EVALUATION  FOR  UNDERGRADUATES: 

Participation,  one  page  written  “comments”  on  the  readings  every  third  week  and 
“responses”  to  “comments”  every  third  week,  (25%)  and 
15  page  paper  on  the  readings  due  December  13,  (25%)  and 
25  page  research  paper  due  last  date  for  written  work  in  Spring,  (50%) 

PAPERS  TO  BE  TURNED  IN  TO  LYNNE  ROSS,  FLAVELLE  BY  10:00  AM  ON 
DUE  DATE  (EXCEPT  FINAL  PAPER  FOR  LAW  STUDENTS) 

SUBMISSION  OF  COMMENTS:  In  the  past,  I  have  had  students  put  their  comments  on 
the  door  to  my  office  for  my  to  pick  up  and  for  other  students  to  pick  up  and  respond  to. 
This  year  I  hope  to  do  this  electronically,  if  everyone  has  access  to  e-mail. 

SCHEDULED  MAKE  UP  CLASS:  I  will  be  away  on  the  Monday  of  the  last  week  of 
classes.  This  has  the  virtue  of  completing  the  readings  and  discussion  a  bit  early,  giving 
more  time  for  writing  the  paper.  I  will  schedule  a  make  up  class  for  the  third  week  of 
classes.  The  Faculty  of  Law  reserves  Friday  3-5  for  make  up  classes,  so  I  will  schedule  the 
make  up  class  for  that  time  on  January  25  unless  the  class  can  agree  on  a  better  time  that 
week. 

RECOMMENDATIONS:  One  of  the  chapters  in  Cynthia  Willet’s  book  Soul  of  Justice 
deals  with  Toni  Morrison’s  novel  Beloved.  I  encourage  everyone  to  read  or  re-read  it  before 
week  7. 


1 .  Introduction 

2.  Introduction  to  relational  feminism:  J.  Nedelsky,  “Reconceiving  Autonomy”, 
Dorothy  Allison,  Skin:  Talking  About  Sex,  Class  and  Literature  ,  and  Judy  Scales- 
Trent,  “Oppression  Lies  and  the  Dream  of  Autonomy”.  Use  the  last  two  short  pieces 
as  examples  of  how  structures  of  relationship  affect  autonomy.  Group  1  comment. 
Group  2  respond. 

3.  NO  CLASS  THIS  WEEK.  I  recommend  that  you  read  Nedelsky,  “Law,  Boundaries 
and  the  Bounded  Self’  which  we  will  return  to  in  Week  6,  and  Susan  Sherwin,  “A 
Relational  Approach  to  Autonomy  in  Health  Care”  which  we  will  return  to  in  week  7, 
to  give  you  a  fuller  sense  of  the  relational  approach  before  we  turn  to  one  of  its  key 
problems 

4.  The  problem  of  determinism  for  relational  approaches  and  the  “solution”  of  “field”: 
“Relational  Autonomy  And  The  Trap  Of  Social  Determinism:  Perspectives  From 
Science  And  Theology”  and  Brian  Goodwin,  How  the  Leopard  Changed  its  Spots: 
The  Evolution  of  Complexity.  Group  2  comment,  group  3  respond. 

5.  Ian  Morrison  and  Margaret  H.  Little,  “  The  Pecker  Detectors  are  Back:  Regulation  in 
the  Family  Form  in  Ontario  Welfare  Policy”  and  Falkiner  v.  Ontario.  Group  3 
comment,  group  4  respond. 

6.  Law  constructing  relationships  in  the  administrative  state:  Nedelsky,  “Law, 
Boundaries  and  the  Bounded  Self’  and  Lome  Sossin,  “Law  and  Intimacy  in  the 
Bureaucrat-Citizen  Relationship”  forthcoming  in  N.  des  Rosiers  (ed.),  No  Person  is 
an  Island:  Personal  Relationships  of  Dependence  and  Independence  (Vancouver: 
University  of  British  Columbia  Press,  2001).  Group  4  comment,  group  1  respond. 

7.  More  examples  of  field:  and  Martha  Fineman,  “Cracking  the  Foundational  Myths: 
Independence,  Autonomy  and  Self-Sufficiency”  and  Winnipeg  Child  and  Family 
Services  v.  D.F.G  and  Sherwin  (other  supplemental  material  optional).  Group  3 
comment,  group  4  respond. 

8.  Law  constructing  field:  Reva  Siegel,  “The  Rule  of  Love’:  Wife  Beating  as 
Prerogative  and  Privacy”.  Group  4  comment,  group  1  respond. 

9.  Law  Reading  Week 

10.  Law,  social  field,  and  hierarchy:  Cynthia  Willett,  The  Soul  of  Justice:  Social  Bonds 
and  Racial  Hubris.  Groups  1  comment,  group  2  respond. 

11.  Law  and  the  construction  of  field:  Anthony  Paul  Farley,  “The  Black  Body  as  Fetish 
Object”.  Group  2  comment,  group  3  respond. 


12.  Relational  conceptions  of  responsibility  and  the  issue  of  residential  schools: 
Genevieve  Lloyd,  “Individuals,  Responsibility  and  the  Philosophical  Imagination” 
and  “Chapter  10:  Residential  Schools”  in  Royal  Commission  on  Aboriginal  Peoples, 
Bridging  the  Cultural  Divide:  a  report  on  aboriginal  people  and  criminal  justice  in 
Canada  (Ottawa:  Royal  Commission  on  Aboriginal  Peoples,  1996),  pp.  333-386 
(footnotes  omitted)  and  United  Church,  “Frequently  asked  questions.  Group  3  and  4 
comment,  group  1  and  2  respond. 

JANUARY  -  FOR  FULL  TERM  COURSE 

13.  J.  Nedelsky,  “Violence  Against  Women:  Challenges  to  the  Liberal  State  and 
Relational  Feminism”  and  R.  v.  Mills.  Group  1  comment,  group  2  respond. 

14.  R.  v.  Ewanchuk,  Alberta  Court  of  Appeal  and  S.C.C  opinions  (and  brief 
supplementary  material  at  beginning).  Group  2  comment  and  3  respond. 


